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In testifying before the U.S. House of Representatives Committee on Small Business on June 18, 2003, Paul Almeida of the AFL-CIO called on policymakers to recognize the “alarming” and “accelerating” trend of “offshoring” white collar and information technology jobs.  “Technology companies,” he stated, “are laying off American workers from high-paying desirable jobs while they add thousands of jobs overseas … Some local and state governments have even begun to outsource administrative jobs, which is an outrageous misuse of taxpayers’ dollars.”


In response to such sentiments, state legislatures in Connecticut, Maryland, Missouri, New Jersey, Rhode Island and Washington are reportedly considering laws that would effectively restrain offshoring by more heavily regulating the “privatization” of state services.  A brief description of the Connecticut, New Jersey and Rhode Island bills is provided below.  


Beyond such “privatization” measures, some state legislators are seeking to ensure greater transparency and openness on the part of private companies that outsource business functions.  A New Jersey bill would require call center operators to identify themselves, their employers and their locations on any inbound calls (Assembly Bill No. 3529).  “Customers have a right to know who is answering their call and where that person is located,” asserts Paul Almeida, “just as they have a right to know the ingredients in a box of cereal.”


New Jersey.  The New Jersey legislature is considering several bills that establish various procedural and substantive requirements that any state or county agency would have to meet when contracting a private enterprise to provide services “substantially similar” to those previously provided by state or county agency employees (Assembly Bill 706, 713; Senate Bill 2664, 2683).  These bills do not distinguish between in-state or out-of-state contractors.


Before soliciting any bid to privatize government services, the agency would be required to prepare a statement that specifies (i) the contract requirements, (ii) the procedures for awarding the contract, (iii) the services subject to the contract, (iv) the wages and benefits of the agency employees currently performing the work, and (v) the “anticipated net reduction of in-house costs.”  


Upon selecting a contractor for any “privatization contract” with total value of more than US$250,000, the agency would then be required to undertake two additional steps: (i) a cost analysis of the contract; and (ii) a certification that the contract complies with the substantive requirements of the law (see below).  Both documents would be made publicly available, and “any member of the public” could submit comments and request a public hearing on the matter.  A hearing would be mandatory if requested by “any union representing affected employees.”


Any “privatization contract” with total value of more than US$250,000 would have to satisfy numerous substantive requirements; in particular:

· The contract term must not exceed 3 years.

· The contract must result in “substantial aggregate cost savings” that are not outweighed by “the public’s interest in having [the] particular function performed directly by the [state or county].”

· Staffing levels must be maintained at the level needed to sustain the quality of service.

· The contractor must meet all applicable non-discrimination and affirmative action standards.

· The contractor must provide workers performing work under the contract with benefits and pay not less than that provided to state or county employees performing the work.

· Any displaced state or county workers must be given a “right of first refusal” for jobs under the contract, or training and other assistance if they choose not to work under the contract..


In addition, if the contract provides for “services to create, develop, enhance or update a data processing system or other system based on information technology,” the contractor must involve state or county employees “at all stages of the work as needed to ensure, to the maximum practical extent, that [their] skills … have been upgraded sufficiently by the time of completion of the work to provide the[ese] employees with the expertise needed to operate and maintain the system and an increased ability to perform future [development] work.”


Rhode Island.  The Rhode Island legislature is considering a bill that establishes certain procedures that any state agency would have to follow when contracting a private enterprise to provide services similar to those previously provided by state employees, if the contract has value of US$750,000 or more (House Bill 5678).  Unlike in New Jersey, no similar bill regulating county agencies has been introduced to date.  The Rhode Island bill also expressly excludes any “agreement to provide legal or management consulting only.”


Under the bill, a state agency could not privatize a government services, in whole or in part, unless it, in consultation with the Department of Administrative Services (DAS), first “prepares an analysis of the costs and benefits to the agency of (1) privatizing services and (2) continuing to provide such services through employees of the agency.”  The analysis must examine both costs and quality.  If the analysis favors privatization, the agency must then take various additional steps:

· Prepare a public statement of the current services, specifying their quantity and quality.

· Prepare a written estimate of the most efficient costs of having state employees provide the same quality of services.

· Solicit competitive bids

· Help agency employees to submit a competitive bid, if they so desire.

· Require bids to include the wage rates that the bidders will pay for each position.

· Require bidding contractors to offer available positions to qualified agency employees.

· Certify, with the DAS commissioner, specific compliance issues to the state auditors, including a “projected cost savings of  at least 10%.”


The state auditors must approve the privatization contract, and any contract valued at US$5 million or more would also require approval of the state legislature.  In no event could the privatization contract have a term exceeding 7 years.


Connecticut.  The Connecticut legislature is considering a bill that is virtually identical to the bill under consideration in Rhode Island (Senate Bill 754).  One key difference is that the Connecticut bill limits the term of the privatization contract to 5 years, as opposed to 7 years.
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Over 200 years ago, Adam Smith proclaimed the principle of the “invisible hand” in his treatise, Wealth of Nations:  Every individual in pursuing his or her own good is led, as if by an invisible hand, to achieve the best good for all, and any interference with free competition by government is almost certain to be injurious.  When formulating this proclamation, however, Adam Smith did not foresee the Internet – his “invisible hand” encountered many physical and other barriers that no longer exist for various productive activities and functions.


Today, more than ever before, enterprises are seeking to focus on their “core competence” and outsource “non-core” functions to other enterprises that can leverage internal resources and/or economies of scale to discharge those functions more efficiently.  The Internet, digitization, better education and other factors allow many of these functions to be moved across the globe with little or no adverse impact on service levels.  In contrast, the human consequences of such shifts can be sudden and substantial.  Some find them unacceptable and call for government intervention, despite Mr. Smith’s teachings.


The Connecticut, New Jersey and Rhode Island bills are examples of such intervention.  Some commentators believe that these “privatization” bills, if enacted into law, will have little impact on offshoring given the limited number of contracts offered by state government.  Most agree, however, that lobbying efforts and certain public pressure to legislate against offshoring is likely to continue at least while the economy remains flat.
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